FRIDAY,  JANUARY  16,  1976 


PART  IV: 

DEPARTMENT  OF 
TRANSPORTATION 

Federal  Railroad 
Administration 


RAIL  SERVICE 
CONTINUATION 
SUBSIDIES  AND 
MODERNIZATION  OF 
RAIL  PROPERTIES 


Loan  Assistance 


2524 


RULES  AND  REGULATIONS 


Title  49 — ^Transportation 

CHAPTER  II — FEDERAL  RAILROAD  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

(FRA  Economic  Docket  No.  3,  Notice  No.  3) 

PART  255— ASSISTANCE  TO  STATES  AND 
LOCAL  AND  REGIONAL  TRANSPORTA¬ 
TION  AUTHORITIES  IN  THE  REGION 
FOR  CONTINUATION  OF  LOCAL  RAIL 
SERVICES  UNDER  SECTION  402  OF 
TITLE  IV  OF  THE  REGIONAL  RAIL  RE¬ 
ORGANIZATION  ACT  OF  1973 

Additional  Procedures  and  R^uirements 
Regarding  Applications  and  Disbursement 

Procedures  and  requirements  regard¬ 
ing  the  filing  of  applications  for  and  dis¬ 
bursement  of  rail  service  continuation 
subsidies  under  section  402  of  the  Re¬ 
gional  Rail  Reorganization  Act  of  1973, 
as  amended,  (45  U.S.C.  762),  (“Act”), 
were  published  in  the  Federal  Register 
on  January  28,  1975,  Federal  Regula¬ 
tions  (49  CFR  Part  255).  On  August  29, 
1975,  proposed  procedures  and  require¬ 
ments  concerning  loan  assistance  under 
section  403  of  the  Act  were  published 
(40  FR  39898).  That  notice  advised  that 
the  proposed  regulations  were  modeled 
after  and  designed  to  be  used  in  conjunc¬ 
tion  with  the  regulations  published  im- 
der  section  402.  It  also  advised  that  ad¬ 
ditional  procedures  and  requirements 
concerning  the  filing  of  applications  for 
discretionary  assistance  imder  section 
402(b)  (2)  of  the  Act  for  acquisition  and 
modernization  purposes  as  enumerated 
in  section  403  would  be  published  shortly. 
These  amendments  fulfill  that  an¬ 
nouncement  and  make  certain  other 
changes  and  clarifications  of  a  minor  or 
procedural  nature. 

Pursuant  to  section  402(b)(2)  of  the 
Act,  the  Administrator  of  the  Federal 
Railroad  Administration  (“Administra¬ 
tor”)  is  authorized  to  permit  the  use  of 
discretionary  fimds  for  section  403  pur¬ 
poses.  That  section  provides  for  Federal 
assistance  for  applicants,  eligible  imder 
section  402  of  the  Act,  for  the  acqui¬ 
sition  or  modernization  or  both  of  rail 
properties  of  a  railroad  under  section 
304(c)  (2)  (C)  of  the  Act  or  other  lawful 
authority.  The  United  States  Railway 
Association  (USRA)  is  to  provide  loan 
assistance  for  up  to  70  percent  of  the 
total  cost  of  acquisition  or  moderniza¬ 
tion  or  both  under  section  403,  and  the 
Administrator  may  permit  use  of  discre¬ 
tionary  funds  under  section  402(b)  (2) 
to  provide  up  to  70  percent  of  the  re¬ 
maining  portion  of  Uie  purchase  price 
of  such  rail  properties  and  of  the  cost 
of  modernizing  such  rail  properties.  In 
addition,  where  no  loan  funds  under 
section  403  are  provided,  the  Adminis¬ 
trator  may  permit  use  of  section  402  dis¬ 
cretionary  funds  to  assist  an  applicant  in 
acquiring  and  modernizing  lines  under 
section  304(c)  (2)  (C)  of  the  Act  or  other 
lawful  authority.  In  accordance  with  the 
limitations  contained  in  the  third  sen¬ 
tence  of  section  402(a)  of  the  Act,  the 
Federal  share  of  the  cost  of  such  acqui¬ 
sition  or  modernization  or  both  with  dis¬ 
cretionary  funds  shall  be  not  more  than 
70  percent.  However,  it  may  be  less.  In 
addition.  In  reviewing  requests  for  as¬ 


sistance  under  section  402(b)(2),  the 
Administrator  will  continue  to  give  con¬ 
sideration  to  the  general  set  of  priorities 
established  in  §  255.7(b)  of  these  regula¬ 
tions. 

Thus,  the  amendments  to  Part  255  of 
this  title  reflect  the  use  of  section  402(b) 

(2)  discreticmary  assistance  for  section 
403  purposes  and  also  reflect  other  tech¬ 
nical  and  procedural  changes. 

Section  255.1  of  this  part  is  amended 
by  adding  language  to  the  definition  of 
“rail  service  continuation  subsidies”  to 
clarify  administration  policy  that  inter¬ 
est  for  the  use  of  working  capital  will 
not  be  paid  where  assistance  is  provided 
by  reimbursement  rather  than  by  ad¬ 
vance  or  concurrent  payment.  This  pro¬ 
vision  offers  grantees  the  necessary  flexi¬ 
bility  to  schedule  disbursement  of  funds 
to  operators  of  subsidized  rail  service  so 
as  to  avoid  a  situation  wherein  the  oper¬ 
ators  of  such  rail  service  would  include 
interest  as  an  “avoidable  cost”  (in  ac¬ 
cordance  with  49  CFR  Part  1125)  which 
would  reduce  the  amount  of  funds  avail¬ 
able.  Therefore,  such  costs  are  not  eli¬ 
gible  for  Federal  assistance. 

Section  255.7  is  amended  to  add  a  new 
paragraph  (f)  to  authorize  inclusion  of 
program  operation  costs  in  accordance 
with  Federal  Management  Circular  74-4 
(34  CFR  Part  255) . 

Section  255.11  is  amended  by  except¬ 
ing  from  the  requirements  of  paragraph 
(b)  thereof  applications  under  section 
402(b)  (2)  for  funds  for  section  403  pur¬ 
poses,  redesignating  paragraphs  (c)  and 
(d)  as  paragraphs  (d)  and  (e)  respec¬ 
tively,  and  adding  a  new  paragraph  (c) 
governing  applications  for  section  402(b) 
(2)  funds  for  section  403  purposes.  New 
paragraph  (c)  provides  that  such  appli¬ 
cations  shall  be  made  pursuant  to  the  re¬ 
quirements  of  new  Part  257  governing 
applications  for  section  403  loan  assist¬ 
ance  for  acquisition  or  modernization  or 
both,  except  that  certain  requirements 
concerning  repayments,  guarantees,  and 
requirements  of  USRA,  which  are  not 
pertinent  to  grant  applications,  are  ex¬ 
cluded  and  the  term  “loan”  is  (wnstrued 
to  mean  “grant”  throughout.  The  sec¬ 
tion  is  further  amended  to  clarify  that 
there  must  be  compliance  with  the  fiscal 
control  and  accounting  prcK5edures  of 
§  255.11(b)  (9)  before  funds  are  dis¬ 
bursed  by  FRA. 

In  accordance  with  subsection  102(2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969,  paragraph  7(g)  of 
DOT  Order  No.  5610.1B  (39  FR  35234, 
September  30,  1974)  requires  the  prep¬ 
aration  of  either  an  environmental  im¬ 
pact  statement  for  every  major  recom¬ 
mendation  or  report  on  proposals  for 
legislation  and  for  other  major  Federal 
actions  significantly  affecting  the  quality 
of  the  human  environment  or  a  negative 
declaration  for  every  Federal  action  not 
significantly  affecting  the  human  en¬ 
vironment.  The  Administrator  has  de¬ 
termined  that  the  section  402  program 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment.  A 
negative  declaration  has  been  prepared 
pursuant  to  this  determination  and  is 
available  to  the  public  upon  request. 


Therefore,  applicants  for  section  402  fi¬ 
nancial  assistance  are  not  required  to 
prepare  or  submit  data  on  the  environ¬ 
mental  Impact  of  the  projects  proposed 
in  the  applications.  A  new  §  255.12  is 
added  to  reflect  this  determination. 

Section  255.13  is  amended  to  provide 
that  a  grantee  of  Federal  assistance  pur¬ 
suant  to  section  402  may  receive  such 
assistance  by  advance  payment  as  well 
as  by  reimbursement  to  continue  the 
local  rail  services  described  in  the  ap¬ 
plication. 

Persons,  organizations  and  govern¬ 
mental  entities  may  submit  written  data, 
views,  or  comments  to  the  OfiBce  of  Chief 
Counsel,  Federal  Railroad  Administra¬ 
tion,  Room  5101,  Department  of  Trans¬ 
portation  Headquarters  (Nassif)  Build¬ 
ing,  400  Seventh  Street,  SW.,  Washing¬ 
ton,  D.C.  20590.  These  materials  will  be 
available  for  examination  by  interested 
persons  between  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday  except  Federal 
holidays.  The  materials  must  be  received 
on  or  before  February  3,  1976.  Materials 
thus  submitted  will  be  evaluated  and 
acted  upon  in  the  same  manner  as  if 
this  document  were  a  proposal.  Until  such 
time  as  further  changes  are  made,  how¬ 
ever,  these  amendments  shall  remain  in 
effect,  thus  permitting  the  public  busi¬ 
ness  to  proceed  more  expeditiously. 

One  other  point  should  be  noted.  There 
are  now  pending  before  Congress  a  num¬ 
ber  of  proposed  changes  in  the  Local 
Rail  Services  Program.  Should  these 
changes  be  enacted  into  law,  appropriate 
changes  will  be  made  in  these  regulations. 

Accordingly,  under  the  authority  con¬ 
tained  in  section  402(d)  of  the  Act  and 
the  delegation  of  authority  from  the 
Secretary  (49  C7FR  1.49(q)),  these 
amendments  are  hereby  issued  regarding 
the  filing  of  applications  for  and  dis¬ 
bursement  of  discretionary  assistance 
under  section  402(b)  (2)  of  the  Act  to 
enable  States  and  local  and  regional 
transportation  authorities  to  acquhe  and 
modernize  rail  properties.  Since  the  ma¬ 
terial  contained  herein  relates  to  a  grant 
program  of  the  Federal  Railroad  Ad¬ 
ministration  (“FRA”) ,  the  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public  par¬ 
ticipation,  and  delay  in  effective  date 
are  inapplicable. 

In  consideration  of  the  foregoing,  Part 
255  of  Chapter  II  of  Title  49  of  the  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1,  In  §255. Km)  is  amended  by  strik¬ 
ing  the  period  at  the  end  thereof  and 
adding  the  following: 

§  255.1  Definitions. 

«  •  •  ♦  * 

(m)  *  •  •  Provided,  however.  That, 
regardless  of  the  provisions  of  the  RSPO 
Standards  contained  in  49  CFR  1125.5 
(m),  subsidy  reimbursements  shall  not 
include  interest  pajunents  covering  the 
use  of  working  capital  during  the  oper¬ 
ating  period. 

2.  In  §  255.7,  a  new  paragraph  (f)  is 
aded  to  read  as  follows: 
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§  255.7  Rail  Service  Continuation  Aa> 
sistance. 

*  •  •  •  « 

(f)  Program  Operation  Costa.  Apidl- 
cations  for  basic  entlUanezit  funds  and 
for  discretionary  assistance  may  Include 
as  an  el^n^t  In  the  program  sutdi  pro¬ 
gram  operation  costs  as  are  allowable  in 
accordance  with  Federal  Managment 
Circular  74-4  (34  FR,  Part  255).  The 
federal  share  of  such  costs  shall  be  the 
same  as  for  the  other  program  elements 
in  the  application  except  that  such  share 
shall  not  exceed  five  (5)  per  cent  of  the 
aggregate  funds  otherwise  received  by 
the  State  under  section  402  of  the  Act. 

3.  In  §  255.11  paragraph  (a)  Is- 
amended  by  adding  a  new  sentence  at  the 
end  thereof:  paragraph  (b)  is  amended 
by  inserting  in  the  first  sentence  thereof 
new  language  in  parentheses  after  the 
word  “assistance";  paragraphs  (c)  and 
(d)  are  redesignated  as  (d)  and  (e)  re¬ 
spectively,  and  a  new  paragraph  (c)  is 
added,  to  read  as  follows; 

§  255.11  Applications. 

(a)  •  *  •  Therefore,  applications 
shall  be  submitted  only  for  those  lines 
and  related  facilities  and  those  improve¬ 
ments  specifically  identified  for  finan¬ 
cial  assistance  in  the  State  Rail  Plan,  in¬ 
cluding,  where  appropriate,  amendments 
thereto. 

(b)  Contents.  Each  application  for  as¬ 
sistance  (except  applications  under  sec¬ 
tion  402(b)(2)  for  discretionary  assist¬ 
ance  for  section  403  purposes  which  shall 
be  governed  by  the  provisions  of  para¬ 
graph  (c)  of  this  section)  shall  include: 

•  «  *  *  « 

(c)  Applications  for  discretionary  as¬ 
sistance  for  Section  403  Purposes.  Each 
application  for  discretionary  assistance 
under  section  402(b)  (2)  for  section  403 
purposes  shall  comply  with  the  require¬ 
ments  contained  in  part  257  of  this  chap¬ 
ter,  except  §  257.1(j)  as  it  relates  to  the 
guaranty  of  a  loan;  §§  257.5(a)  (4), 
257.5(b)(4),  and  257.7;  §§  257.9(e)  (6) 
(vii)  and  257.9(e)  (6)  (vili),  as  they  re¬ 
late  to  the  repayment  of  loan  assistance; 
§§  257.9(e)  (6)  (X)  and  257.13(a)  as  those 
sections  relate  to  the  requirements  of  the 
Association;  and  §  257.11;  and  in  all 
other  resiiects,  in  each  instance  where 
the  word  “loan”  appears  it  shall  be  con¬ 
strued  to  mean  “grant".  Exhibits  pre¬ 
viously  filed  with  the  State  Rail  Plan  or 
pursuant  to  an  application  under  this 
Part  or  £*art  257  of  this  chapter  need  not 
be  refiled  except  that  such  prior  filing 
shall  be  appropriately  referenced. 

*  •  *  *  *  , 

4.  Part  255  is  further  amended  by 
adding  a  new  §  255.12  to  read  as  follows: 

§  255.12  Environmental  impact  state¬ 
ment. 

The  Administrator  has  determined 
that  the  section  402  program  does  not 
significantly  affect  the  quality  of  the 
human  environment.  Tlierefore,  aiwli- 
cants  for  financial  assistance  pursuant 
to  section  402  are  not  required  to  pre¬ 
pare  or  submit  an  envinMunaital  assess¬ 
ment. 


5.  In  §  255.13  paragraphs  (a)  and  (b) 
are  amended  to  read  as  follows: 

§  255.13  Diabarscment  of  Rail  Serriee 
Continiiation  Assistance. 

(a)  Rail  Service  Continuation  Subsi¬ 
dies.  (1)  After  receipt,  review  and  ap¬ 
proval  of  an  application  meeting  the 
requirements  of  §  255.11,  the  Adminis¬ 
trator  will  enter  into  a  grant  agreement 
with  a  grantee  for  the  Federal  share  of 
the  estimated  amotmt  of  subsidy  neces¬ 
sary  to  continue  the  service  described  in 
the  application.  Such  payments  to 
granted  may  be  made  either  in  advance 
by  a  letter-of -credit  or  a  Treasury 
check,  or  by  reimbursement. 

(2)  TO  be  eligible  for  advance  pay¬ 
ments,  the  grantee  must  demonstrate,  to 
the  satisfaction  of  the  Administrator,  a 
willingness  and  an  ability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  the  receipt  of  fxmds  by 
the  grantee  and  their  disbursement.  In 
addition,  the  financial  management  ssrs- 
tem  of  the  recipient  must  provide  for 
effective  control  over  and  accountability 
for  all  Federal  fimds.  If  the  grantee  is 
not  eligible  for  advance  payments  or 
elects  not  to  receive  such  payments,  the 
grantee  will  be  reimburse  for  eligible 
expenditures  at  the  end  of  each  fiscal 
quarter. 

(3)  A  letter-of -credit  will  be  used 
when  the  rail  service  continuation  sub¬ 
sidy  assistance  is  expected  to  be  pro¬ 
vided  by  PRA  for  a  minimum  of  one  (1) 
year,  and  involves  or  is  expected  to  in¬ 
volve  annxial  advances  aggregating  at 
least  $250,000.  Otherwise,  advances  will 
be  made  only  by  Treasury  check. 

(4)  The  grant  agreement  referred  to 
in  subparagraph  (1)  of  this  paragraph 
and  the  estimated  amoxmt  of  subsidy  re¬ 
quired  in  §  255.11(b)(6)  may  be  revised 
to  reflect  information  provided  in  the 
“Financial  Status  Report”  filed  in  ac¬ 
cordance  with  §  1125.8(f)  of  this  title 
entitled  “Standards,  _  for  Determining 
Rail  Service  Continuation  Subsidies,” 
published  by  the  Ofiflce  January  8,  1975 
(40  PR  1635). 

(5)  The  settlement  imder  the  grant 
agreement  shall  be  made  on  the  basis  of 
a  Federal  audit  which  has  determined 
the  actual  revenues,  costs,  and  rate  of 
return  over  the  entire  term  of  the  agree¬ 
ment:  Provided  however.  That  any  addi¬ 
tional  payments  of  Federal  asslsUmoe 
may  not  be  made  unless  (i)  the  Ad¬ 
ministrator  determines  that  the  grantee 
has  fulfilled  its  re^x>nsibilities  for  en- 
smlng  the  proper  and  efficient  adminis¬ 
tration  of  its  subsidy  program;  (li)  the 
required  State  or  local  matching  funds 
are  available;  (ill)  the  necessary  Fed¬ 
eral  funds  are  available;  and  (iv)  the 
parties  execute  a  grant  agreement  or 
grant  agreem^t  amendment  for  the  ad¬ 
ditional  fimds  determined  due.  A  Fed¬ 
eral  audit  may  also  establish  that  a  por¬ 
tion  of  the  grant  assistance  received  by 
the  grantee  must  be  refunded  to  FRA. 
Such  refunds  shall  be  made  as  part  of 
the  settlemoat  process. 

(b)  Rail  serxAce  acguisiUon  and  mod¬ 
ernization  assistance.  After  rec^pi,  re¬ 
view.  and  approval  of  an  application  for 


acquisition  or  modernization  assistance 
or  both  under  subsection  402(b)(2)  of 
the  Act  which  meets  the  applicable  re¬ 
quirements  of  Part  257  of  this  chapter, 
the  Administrator  will  enter  into  a  grant 
agreemeat  for  the  apprc^nlate  Federal 
share  of  the  allowable  costs  of  acquisi¬ 
tion  or  modmiization  or  both  as  deter¬ 
mined  by  the  Administrator.  The  terms 
of  pkayment  of  the  Federal  share  shall  be 
set  forth  in  the  grant  agreement  which 
may  be  in  the  form  of  either  advance 
payments  or  reimbursements,  in  accord¬ 
ance  with  paragraph  (a)  of  this  section. 
(48  UA.C.  1651  et  seq;  48  (TR  1.49(q) ) 

Issued  in  Washington,  D.C.,  on  Jan¬ 
uary  13,  1976. 

Asaph  H.  Hau^ 
Administrator. 

[PR  Doc.76-1422  Piled  1-15-78:8:45  am} 


PART  257— ACQUISITION  AND  MODERN¬ 
IZATION  LOAN  ASSISTANCE 

On  August  29,  1975  there  was  pub¬ 
lished  in  the  Federal  Register  (40  FR 
39898)  a  notice  of  proposed  rulemaking 
with  respect  to  the  filing  of  applications 
for  loans  for  acquisition  or  for  loans 
or  the  guarantee  of  loans  for  moderniza¬ 
tion  of  rail  pitHierties  under  section  403 
of  the  Regional  Rail  Reorganization  Act 
of  1973,  as  amended  (“Act”),  46  U.S.C. 
763.  The  Secretary  of  Transportation, 
by  delegation  of  authority  dated  Septem¬ 
ber  24, 1975  (40  FR  43901) ,  has  delegated 
his  authority  with  respect  to  this  sec¬ 
tion  to  the  Administrator  of  the  Fed¬ 
eral  Railroad  Administration  (“Admin¬ 
istrator”)  . 

This  amendment  to  title  49  of  the  (Tode 
of  Federal  Regulations,  adding  a  new 
Part  257,  authorizes  the  Administrator  to 
direct  the  United  States  Railway  Associa¬ 
tion  (“Association”)  to  provide  to  a 
State  or  a  local  or  regional  transporta¬ 
tion  authority  in  the  region  loans  for 
acquisition  or  loans  or  the  guarantee  of 
loans  for  modernization  of  rail  pnmer- 
ties.  Loans  tmder  subsection  403(a)  of 
the  Act  may  not  exceed  70  percent  of  the 
purchase  price  of  the  raU  properties. 
Loans  or  the  guarantee  of  loans  under 
subsection  403(b)  of  the  Act  may  not  ex¬ 
ceed  70  percent  of  the  cost  of  modern¬ 
izing  such  rail  pnnierties  to  a  condition 
that  will  enable  safe  and  efficient  rail 
transportation  operations  over  such 
rail  properties. 

As  previously  noted,  proposed  proce¬ 
dures  and  requirements  regarding  the 
filing  of  applications  for  and  disburse¬ 
ment  of  acmiisition  and  Ihodemization 
loan  assistance  were  published  in  the 
Peisral  Register  cm  August  29,  1976. 
Numerous  persons,  organizations,  and 
governmental  entities  filed  comments  in 
response  to  this  publication.  Mid  each 
comment  was  given  due  consideration 
by  the  Federal  Railroad  Administration 
(“FRA”). 

The  following  were  the  principal  is¬ 
sues  subject  to  comments:  (1)  Eligi¬ 
bility  of  rail  prc^rties  prc^ously  pur- 
clMsed  by  sq^Ucants,  (2)  definitiTe  cri¬ 
teria  for  puUie  participation,  (3) 
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availability  of  section  403  assistance  for 
new  projects  not  included  in  the  State 
Rail  Plan  prepared  pursuant  to  section 
402,  although  consistent  with  it,  and  for 
privately-owned  lines,  and  for  such  proj¬ 
ects  as  are  contemplated  by  sections  206 
(c)  (1)  (E)  and  304(b)  (2)  of  the  Act,  (4) 
review  of  applications  within  a  time 
certain  and  if  disapproved,  review  of 
decision,  (5)  terms  of  loans,  (6)  agency 
policy  with  respect  to  loan  guarantees, 

(7)  interpretation  of  “other  lawful  au¬ 
thority”  in  sections  257.3  and  5,  (8)  cri¬ 
teria  and  standards  for  the  use  of  dis¬ 
cretionary  funds  under  section  402(b) 

(2)  of  the  Act  for  acquisition  and  mod¬ 
ernization,  (9)  definition  of  “adequate” 
and  the  nature  of  the  investigation  pro¬ 
grams  contemplated  in  §  257.9(e)  (8), 

(10)  deadlino  to  submit  applications, 

(11)  application  of  OMB  Circular  A-95 
(clearinghouse  reviews)  to  loan  appli¬ 
cation  process,  and  (12)  the  nature  of 
the  requirements  in  section  257.9,  par¬ 
ticularly  such  matters  as  are  required  in 
section  257.9(e)(6)  (iv)  and  (v).  Each 
of  these  issues  is  discussed  below. 

There  was  a  comment  on  the  provi¬ 
sions  in  the  proposed  regulations  that 
loan  assistance  is  available  under  pro¬ 
posed  §  257.3  only  to  applicants  for  ac¬ 
quisition  and  modernization  or  both  who 
have  made  an  offer  to  purchase  pursuant 
to  section  304(c)  (2)  (C)  of  the  Act  or 
other  lawful  authority  and  would  not  be 
available  to  those  States  which  already 
owned  rail  property.  The  Comptroller 
General  of  the  United  States  has  ruled 
(40  Comp.  Gen.  615,  45  Comp.  Gen.  515), 
with  respect  to  reimbursement  for  prior 
expenditures,  that  unless  the  legislation 
or  legislative  history  so  permits,  there  is 
no  authority  to  reimburse  Stat^  for  ob¬ 
ligations  incurred  or  expenditures  made 
by  States  prior  to  the  date  appropria¬ 
tions  become  available  to  make  contribu¬ 
tions  to  the  States.  The  legislative  his¬ 
tory  of  the  Act  does  not  indicate  that 
Congress  intended  that  there  be  an  ex¬ 
ception  to  the  rulings  of  the  Comptroller 
General  where  the  transaction  has  been 
completed  and  the  expenditures  made  by 
the  State.  However,  imder  section  402(b) 
modernization  assistancef  or  previously- 
acquired  lines  may  be  provided. 

With  respect  to  public  participation, 
FRA  has  provided  that  the  application 
for  assistance  imder  this  part  must  be 
consistent  with  the  State  Rail  Plan  de¬ 
veloped  pursuant  to  section  402(c)  of  the 
Act  and  the  State  Rail  Plan  must  include 
pubUc  participation.  Such  public  par¬ 
ticipation  must  be  adequate,  in  light  of 
the  circumstances  of  that  proceeding,  to 
assure  that  the  interested  members  of 
the  pubUc,  have  the  opportunity  on  a 
timely  basis  to  participate  in  the  pro¬ 
ceedings.  In  order  to  assure  public  par¬ 
ticipation  in  local  rail  assistance  pro¬ 
grams,  projects  that  are  not  included  in 
the  State  Rail  Plan  prepared  pursuant 
to  section  402  are  not  ehgible  for  assist¬ 
ance  pursuant  to  this  part.  However,  the 
Plan  may  be  amended  pursuant  to  the 
procedures  set  forth  in  Part  255  to  in¬ 
clude  new  projects.  With  respect  to  pri¬ 
vately-owned  lines,  it  should  be  noted 


that,  while  assistance  under  this  part  is 
not  available  unless  the  line  is  both  ac¬ 
quired  by  an  eligible  applicant  under 
section  304(c)  (2)  (C)  of  the  Act  or  other 
lawful  authority  and  included  in  the 
State  Rail  Plan,  subsidies  under  sec¬ 
tion  402  may  be  provided  if  the  privately- 
owned  lines  are  eligible  imder  section 
402(c)  (2)  of  the  Act,  and  such  subsidies 
may  include  necessary  improvement  and 
maintenance  assistance  for  tracks  and 
related  facilities  in  accordance  with  the 
Regulations  of  the  Rail  Services  Plan¬ 
ning  Office  (RSPO)  (49  CFR  1125.3  and 
1125.5).  In  addition,  projects  contem¬ 
plated  by  sections  206(c)  (1)  (E)  and  304 
(b)  (2)  of  the  Act  are  beyond  the  scope 
of  the  present  statute. 

It  was  suggested  that  §  257.9(g)  be 
amended  to  provide  for  a  review  of  ap¬ 
plications  within  a  time  certain  and  thkt 
if  an  application  is  disapproved,  the 
rules  should  contain  procedures  by  which 
a  formal  review  of  the  Administrator’s 
decision  may  be  obtained.  Administra¬ 
tively,  since  the  applicants  will  apply  on 
different  dates,  it  is  not  possible  for  FRA 
to  respond  to  all  applications  at  the  same 
time.  With  resiJect  to  review  of  disap¬ 
provals,  because  final  determinations  are 
by  law  in  the  Administrator’s  discre¬ 
tion,  and  the  review  process  will  require 
informal  staff  work  with  the  applicants 
to  help  correct  any  insufficiencies  in  the 
apphcation,  a  formal  review  process  is 
Inappropriate  in  this  situation. 

One  State  suggested  that  FRA  make 
the  terms  of  a  loan  known  in  a  timely 
manner  to  the  applicant  since  the  terms 
may  have  an  effect  on  the  State  Rail 
Plan.  The  Association  will  negotiate  loan 
terms  on  a  case  by  case  basis  in  co¬ 
ordination  with  FRA.  This  will  be  nec¬ 
essary  because  the  ability  of  each  ap¬ 
plicant  to  repay  will  vary  with  the  cir¬ 
cumstances.  The  interest  rates  will  be 
set  by  Treasury  under  section  211(c)  of 
the  Act;  but  it  is  anticipated  that  the 
rates  will  be  based  on  the  rate  at  which 
the  Association  borrows  its  funds  from 
the  Federal  Financing  Bank,  with  an  ap¬ 
propriate  administrative  fee,  and  will 
vary  from  time  to  time.  We  have  been 
advised  by  the  Association  that  it  will 
publish  its  procedural  regulations  shortly 
to  conform  to  these  Regulations. 

One  State  commented  that  the  Asso¬ 
ciation  does  not  appear  to  have  the  au¬ 
thority  to  adopt  a  policy  of  refusing  to 
guarantee  loans  to  eligible  applicants. 
This  question  was  addressed  in  the  notice 
of  proposed  rulemaking.  The  proposed 
regulations  recognize  the  availability  of 
a  guarantee  of  a  loan  with  respect  to 
modernization,  but  explain  that,  since 
the  interest  rate  would  be  higher  than 
the  rate  on  a  direct  loan  from  the  Asso¬ 
ciation,  a  loan  guarantee  may  be  less  ad¬ 
vantageous.  It  was  further  explained 
that  a  guarantee  of  a  loan  would  reduce 
the  total  amount  of  Federal  fimds  avail¬ 
able  for  section  403  purposes  to  the  same 
extent  as  a  direct  loan. 

The  words  “other  lawful  authority” 
were  not  defined  or  explained  in  the  leg¬ 
islative  history  of  the  Act.  Accordingly, 
we  must  rely  exclusively  on  the  context 
in  which  the  words  are  used  for  their 


meaning.  In  our  view,  they  simply  mean 
that  where  the  properties  are  legally  and 
properly  acquired  by  an  eligible  appli¬ 
cant  other  than  as  a  result  of  an  offer 
under  section  304(c)  (2)  (C)  of  the  Act 
(i.e.  other  than  in  an  attempt  to  prevent 
a  discontinuance  or  abandonment  under 
section  304  of  the  Act) ,  such  properties 
are  acquired  pursuant  to  “other  lawful 
authority”  within  the  meaning  of  the 
Act. 

It  was  suggested  that  an  explanation 
be  given  of  the  conditions  under  which 
section  402  discretionary  funds  may  be 
used  to  pay  up  to  70  percent  of  the  30 
percent  non-loan  portion  for  acquisition 
and  modernization  under  section  403  of 
the  Act.  Discretionary  funds  are  made 
available  at  the  discretion  of  the  Ad¬ 
ministrator,  to  the  States  in  the  region, 
contiguous  States  in  the  region  and  local 
and  regional  transportation  authorities. 
Such  funds  will  be  used  first  to  meet  any 
deficiencies  in  the  basic  entitlement 
funds.  In  addition,  they  will  be  available 
in  accordance  with  the  general  priori¬ 
ties  set  forth  in  §  255.7(b)  of  the  sec¬ 
tion  402  regulations  (49  CFR  255.7(b) ) 
which  provide  that  use  for  this  purpose 
is  a  lower  priority. 

Clarification  was  sought  as  to  the  defi¬ 
nition  of  the  word  “adequate”  (in  rela¬ 
tion  to  developing,  promoting,  super¬ 
vising,  and  supporting  rail  services)  in 
§  257.9(e)  (8)  and  the  nature  of  “investi¬ 
gative  programs”  contemplated.  The 
word  “adequate”  is  to  be  taken  in  con¬ 
junction  with  the  words  “safe”  and 
“efficient”  in  reference  to  rail  services 
and  will  be  determined  on  a  case  by 
case  basis  in  light  of  the  particular  cir¬ 
cumstances.  In  connection  with  the 
words  “investigation,  research,  promo¬ 
tion  and  development”  the  word  “ade¬ 
quate”  is  concerned  with  the  administra¬ 
tive  and  technical  controls,  including 
audit,  as  provided  in  Feder^  Manage¬ 
ment  Circulars  FMC-74-4  and  74-7  (34 
CFR  Parts  255  and  256)  and  the  FRA 
Title  IV  Program  Manual.  The  applicant 
must  comply  with  the  referenced  re¬ 
quirements  in  order  to  carry  out  the  pro¬ 
gram  effectively.  Since  the  complexity 
of  the  program  will  vary  between  appli¬ 
cants,  adequacy  of  program  compliance 
can  only  be  ascertained  again  on  a  case 
by  case  basis,  as  determined  by  FRA. 

It  was  noted  that  there  is  no  mention 
of  a  deadline  for  section  403  applications. 
The  timing  for  applications  and  provi¬ 
sion  for  formal  review  are  addressed  in 
the  Title  IV  Program  Manual  of  Novem¬ 
ber  10, 1975.  Because  of  the  tight  sched¬ 
ule,  the  Manual  encourages  applicants 
to  submit  applications  for  discretionary 
assistance  no  later  than  60  days  from  the 
effective  date  of  the  Pinal  System  Plan, 
that  is  by  January  8,  1976. 

With  respect  to  OMB  Circular  A-95, 
because  the  application  must  be  con¬ 
sistent  with  the  State  Rail  Plan,  it  is  not 
necessary  that  it  be  subject  to  the  A-95 
clearinghouse‘s  process.  Ihe  intent  of 
OMB  Circular  A-95  is  to  have  the  Gov¬ 
ernor  or  lus  delegate  review  and  com¬ 
ment  on  proposed  projects  for  the  State. 
The  State  Rsdl  Plan  Includes  all  projects 
and  lines  for  which  assistance  is  re- 
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quested  and  must  be  approved  by  the 
Governor  or  his  delegate. 

There  were  many  comments  on  S  257.9. 

It  was  suggested  that  the  requirements 
in  §  257.9(e)  (6)  are  too  demanding  and 
that  subparagraphs  (iv)  and  (v)  pertain 
to  the  internal  decision  making  process 
of  the  State.  The  intent  of  the  subsec¬ 
tions  is  to  assure  that  the  applicant  goes 
through  comparable  program  steps  in 
its  determinations  hereimder  as  under 
the  section  402  program.  In  view  of  the 
statutory  requirements  that  only  those 
applicants  who  qualify  for  assistance 
imder  section  402  may  apply  imder  sec¬ 
tion  403,  and  in  view  of  toe  obligations 
of  toe  applicants  imder  section  205(d) 

(4)  of  the  Act  with  respect  to  the  subsidy 
program  (the  provisions  of  which  are  in¬ 
corporated  in  Phase  n  of  the  State  Rail 
Plan),  we  believe  that  a  comprehensive 
planning  and  analysis  requirMnent  is 
needed  to  an  even  greater  degree  here 
where  acquisition  and  modernization 
necessitate  long  term  commitments  and 
involvements.  In  addition,  in  many  cases 
applicants  will  have  completed  these 
steps  in  developing  a  State  Rail  Plan  pur¬ 
suant  to  the  section  402  subsidy  program. 

FRA  is  making  technical  and  clarify¬ 
ing  changes  to  the  proposed  rules  to, 
among  other  things,  conform  them  to 
toe  Regulations  under  Part  255. 

In  consideration  of  the  foregoing.  Title 
49  of  toe  Code  oT  Federal  Regulations 
is  amended  by  adding  a  new  Part  257,  to 
read  as  follows: 

Sec. 

257.1  Definitions. 

257.3  AppUcabillty. 

257.5  EllgibUlty. 

257.7  Loan  assistance. 

257.9  Applications. 

257.11  Loan  assistance  agreements. 

257.13  Record,  audit  and  examination. 

257.15  Waivers  and  modifications. 

Appendix  A — Certificate. 

Appendix  B — Inclusion  of  Specific  Jurisdic¬ 
tions. 

Authority:  Secs.  402,  403,  Regional  Rail 
Reorganization  Act  of  1973,  as  amended  (45 
UB.O,  762,  763  (1975));  regulations  of  the 
Office  of  the  Secretary  of  Transportation,  49 
CPR  1.49  (q), 

§  257.1  Definitions. 

As  used  in  this  part — 

(a)  “Act”  means  the  Regional  Rail  Re¬ 
organization  Act  of  1973,  as  amaided  (45 
U.S.C.  701  et  seq.) . 

(b)  “Administrator”  means  toe  Fed¬ 
eral  Railroad  Administrator  or  his  or  her 
delegate. 

(c)  “Acquisition”  means  toe  purchase 
of  rail  properties  under  subsection  304 
(c)  (2)  (C)  of  toe  Act  or  other  lawful  au¬ 
thority. 

(d)  “Applicant”  means  the  designated 
State  agency  of  a  State  in  toe  regitxi  or 
of  a  contiguous  State,  or  a  local  or  re¬ 
gional  transportation  authority  In  toe 
region,  which  has  submitted  an  t^llca- 
ti<m  and  meets  toe  following  require¬ 
ments: 

(1)  If  a  designated  State  agency,  toe 
State  must  have  established  a  State  Rail 
Plan  for  rail  transportation  and  local 
rail  services  which  meets  the  require¬ 
ments  of  §  255.9  of  this  chapter  and 


which  is  administered  or  coordinated  by 
a  designated  State  agency,  and  such  plan 
provides  for  toe  equitable  distribution 
of  loan  assistance  among  State,  local  and 
regional  transportation  authorities;  and 
(2)  If  a  local  or  regional  transporta¬ 
tion  authority,  its  application  is  con¬ 
sistent  with  an  approved  State  Rail  Plan. 

(e)  “Association”  means  toe  United 
States  Railway  Association. 

(f)  “Commission”  means  toe  Inter¬ 
state  Commerce  Commission. 

(g)  “Contiguous  States”  means  a  State 
which  is  contiguous  to  a  State  in  toe 
region  which  has  a  portion  of  its  ter¬ 
ritory  located  in  the  region  as  deter¬ 
mined  by  Ex  Parte  Order  293  of  the 
Commission. 

(h)  “Designated  State  agency”  means 
toe  State  agency  designated  in  toe  State 
Rail  Plan  to  administer  or  coordinate 
that  plan  as  provided  in  subsection  402 
(c)  (1)  of  toe  Act  and  paragraph  (a)  (1) 
of  §  255.5  of  this  chapter:  Provided,  That 
with  respect  to  a  contiguous  State,  toe 
designtaed  State  agency  may  be  either 
a  State  agency  or  a  local  or  regional 
transportation  authority. 

(i)  “Final  System  Plan”  means  toe 
plan  of  reorganization  for  the  restruc¬ 
turing,  rehabilitation,  and  moderniza¬ 
tion  of  railroads  in  reorganization  pre¬ 
pared  imder  section  206  and  approved 
under  section  208  of  toe  Act. 

(j)  “Loan  assistance”  means  a  loan 
for  acquisition  or  modernization  pur- 
F>oses  or  toe  guarantee  of  a  loan  for 
modernization  purposes. 

(k)  “Modernization”  means  to  up¬ 
grade  rail  properties  included  in  the 
State  Rail  Plan  to  a  condition  that  en¬ 
ables  safe  and  efiBcient  rail  transporta¬ 
tion  operations  over  such  rail  proper¬ 
ties. 

(l)  “Rail  properties”  means  assets  or 
rights  which  are  used  or  useful  in  rail 
transportation  service. 

(m)  “Rail  service  continuation  sub¬ 
sidies”  means  subsidies  calculated  in  ac¬ 
cordance  with  toe  provisions  of  subsec¬ 
tion  205(d)  (3)  of  the  Act  to  cover  toe 
costs  of  operating  adequate  and  efficient 
rail  service  in  the  region,  including  where 
necessary,  improvement  and  mainte¬ 
nance  of  tracks  and  related  facilities. 

(n)  “Region”  means  the  States  of 
Connecticut,  Delaware,  Illinois,  Indiana, 
Maine,  Maryland,  Massachusetts,  Michi¬ 
gan,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia;  toe 
District  of  Columbia;  and  those  portions 
of  contiguous  States  in  which  are  located 
rail  properties  owned  or  operated  by  rail¬ 
roads  doing  business  primarily  'in  those 
jurisdictions  (as  determined  by  toe  Com¬ 
mission  by  order  described  in  Appendix 
B  to  this  part) . 

(o)  “State”  means  any  State  or  toe 
District  of  Columbia. 

(p)  “State  in  the  region”  means  the 
States  enumerated  in  subsection  102(13) 
of  toe  Act. 

(q)  “State  Rail  Plan”  means  toe  plan 
developed  in  accordance  with  §  255.9  of 
this  ch£q;>ter:  Provided,  That  with  re¬ 
spect  to  a  contiguous  State  toe  aiHiroved 
State  Rail  Plan  may  be  limited  to  that 


portion  of  the  State  which  is  wltoin  the 
region. 

§  257.3  Applicability. 

Loan  assistance  is  available  under  this 
part  only  for  acquisition  or  moderniza¬ 
tion  or  both  of  rail  properties  for  which 
toe  applicant  has  made  an  offer  to  pur¬ 
chase  pursuant  to  section  304(c)  (2)  (C) 
of  the  Act  or  other  lawful  authority. 

§  257.5  Eligibility. 

(a)  An  applicant  is  eligible  to  receive 
loan  assistance  under  section  403(a)  of 
toe  Act  for  acquisition  of  rail  properties 
if  toe  applicant: 

(1)  Has  made  an  offer  to  purchase  rail 
properties  of  a  railroad  under  subsection 
304(c)  (2)  (C)  of  the  Act  or  other  lawful 
authority; 

(2)  Has  authority  to  acquire  rail 
properties  and  to  apply  for  and  obtain 
loan  assistance  for  toe  acquisition  of  toe 
rail  properties  it  has  offer^  to  purchase; 

(3)  Has  submitted  an  application 
which  meets  toe  requirements  of  §  257.9; 
and 

(4)  Has  entered  into  an  agreement 
for  loan  assistance  in  accordance  with 
§  257.11. 

(b)  An  applicant  is  eligible  to  receive 
loan  assistance  under  section  403(b)  of 
the  Act  for  modernization  of  rail  proper¬ 
ties  if  toe  applicant: 

(1)  Has  purchased,  or  will  purchase 
prior  to  a  receipt  of  toe  loan  assistance, 
toe  rail  property  pursuant  to  an  offer  to 
purchase  made  under  section  304(c)  (2) 
(C)  of  the  Act  or  dther  lawful  authority; 

(2)  Has  authority  to  modernize  rail 
properties  and  to  apply  for  and  obtain 
loan  assistance  for  modernization  of  toe 
rail  properties  it  seeks  to  modernize  im¬ 
der  this  section; 

(3)  Has  submitted  an  application 
which  meets  toe  requiranents  of  §  257.9; 
and 

(4)  Has  entered  into  an  agreement  for 
loan  assistance  in  accordance  with 
§  257.11. 

§  257.7  Loan  Assbtance. 

(a)  Loan  assistance  under  section  403 
of  toe  Act  is  to  be  used  solely  for  the 
acquisition  or  modernization  or  both  of 
those  rail  properties  included  in  toe  State 
Rail  Plan. 

(b)  The  Administrator  may  direct  toe 
Association  to  provide  loan  assistance  for 
up  to  70  percent  of  toe  total  costs  for 
acquisition  or  modernization  or  both  of 
toe  rail  properties  for  which  loan  assist¬ 
ance  is  sought. 

(c)  Each  applicant  shall  provide  as 
toe  non-loan  portion  toe  balance  of  toe 
total  cost  of  acquisition  or  moderniza¬ 
tion  or  both  of  rail  properties  for  which 
the  loan  assistance  is  sought.  However, 
with  toe  approval  of  toe  Administrator, 
funds  available  under  section  402(b)  (2) 
of  toe  Act  and  §  255.7(b)  (1)  (iv)  of  this 
chapter  may  be  used  to  provide  up  to 
70  percent  of  toe  non-loan  portion  re¬ 
quited  under  this  paragraph.  In  addi¬ 
tion.  a  State  or  a  lo^  or  regional  trans¬ 
portation  authority  may  obtain  its  nim- 
loan  porticm  from  shippers  or  other 
available  sources  except  that  the  appli¬ 
cant’s  share  may  not  be  augmented  by 
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any  P^deral  funds,  directly  (xr  indirectly, 
iinipss  the  funds  are  provided  through 
a  Federal  program  which  specifically  au¬ 
thorizes  the  augmentation  of  a  non- 
federal  share  of  a  federally  subsidized 
program  with  these  funds. 

§  2S7.9  ApplicatMBS. 

(a)  Coordination.  To  ensure  coordi¬ 
nation  with  appropriate  State  agencies, 
each  application  for  loan  assistance  must 
be  submitted  by  or  under  the  coordina¬ 
tion  of  the  designated  State  agency  and 
must  be  consistent  with  the  approved 
State  Rail  Plan.  Therefore,  applications 
shall  be  submitted  only  for  those  lines 
and  related  facilities  and  those  modern¬ 
ization  projects  specifically  identified  for 
financial  assistance  in  the  State  Rail 
Plan,  including,  where  necessary,  amend¬ 
ments  thereto. 

(b)  Loan  assistance  may  be  sought 
and  a  single  application  may  be  sub¬ 
mitted  for  the  following: 

(1)  Acquisition  of  a  rail  property  or 
properties: 

(2)  Modernization  of  a  rail  property 
or  properties;  or 

(3)  Acquisition  and  modernization  of 
the  same  rail  property  or  properties. 

(c)  Elach  application  must  Include  for 
each  property  to  be  purchased  with  the 
requested  loan  assistance: 

(1)  A  copy  of  the  offer  to  pmchase 
and,  if  the  offer  to  purchase  was  made 
under  subsection  304(c)  (2)  (C)  of  the 
Act,  a  copy  of  the  offer  of  a  rail  service 
eontinuation  subsidy  as  required  by  sub¬ 
section  304(d)  of  the  Act;  and 

(2)  The  information  required  under 
paragraph  (e)  of  this  section. 

(d)  Each  application  must  Include  for 
each  property  to  be  modernized  with  the 
requested  loan  assistance: 

(1)  Evidence  that  the  applicant  has 
purchased  or  will  purchase  prior  to  re¬ 
ceipt  of  any  modernization  assistance, 
the  rail  propetry  for  which  loan  assist¬ 
ance  Is  sought  pursuant  to  an  offer  to 
purchase  under  section  304(c)  (2)  (C)  or 
other  lawful  authority  prior  to  the  receipt 
of  any  modernization  assistance;  and 

(2)  The  information  required  under 
paragraph  (e)  of  this  section. 

(e)  In  addition  to  the  requirements  (ff 
paragraph  (c)  or  (d)  or  both  of  this  sec¬ 
tion,  each  application  for  loan  assistance 
must  contain  the  following : 

(1)  The  full  and  correct  name  and 
principal  business  address  of  the  apfdi- 
cant; 

(2)  The  name,  title,  and  address  of  the 
persmi  to  whom  correspondence  regard¬ 
ing  the  application  sho^  be  addressed; 

(3)  A  detailed  description  of  the  rail 
properties  for  which  loan  assistance  is 
sou^t,  together  with  a  map  of  those  rail 
pr(H>erties,  and  certificatlmi  by  the  chief 
executive  officer  of  the  applicant  as  to 
their  Inclusion  In  the  State  Rail  Plan; 

(4)  Evidence  of  review  and  coordina¬ 
tion  within  the  State  in  accordance  with 
the  applicable  sections  of  the  approved 
State  RaU  Plan; 

(5)  A  description  at  the  steps  neces¬ 
sary.  and  the  cost  and  timing  thereof, 
tor  aeqnisitkm  or  modernization  or  both 
of  rail  properties  for  the  ciurent  cal¬ 


endar  year  and  each  succeeding  year 
imtil  completion; 

(6)  A  detailed  description  of  the  pro¬ 
gram  for  acquisition  or  modiemlzatlon 
or  both  which  thei  applicant  plans  to  ac¬ 
complish  Including  (i)  the  goals  and  re¬ 
lated  objectives  which  the  program  Is  de¬ 
signed  to  achieve,  including  a  description 
of  the  rail  service  to  be  provided  over  the 
rail  properties  acquired  or  modernized 
with  loan  assistance,  (ii)  an  itemization 
of  the  proposed  use  of  loan  proceeds  by 
general  category,  (iii)  the  maintenance 
level  which  the  applicant  believes  nec¬ 
essary  to  maintain  safe  and  efficient  rail 
transportation  operations  and  the  cost 
of  providing  maintenance  at  that  level, 
(iv)  the  criteria  and  priorities  (and  their 
application  to  the  analysis  of  the  alter¬ 
natives)  which  the  applicant  used  in 
making  determinations  with  respect  to 
the  program,  and  a  description  of  the 
alternatives  which  the  applicant  con¬ 
sidered,  including  subsidy,  discontinu¬ 
ance  and  abandonment  of  service,  use 
of  alternative  modes  of  transportation, 
and  other  pertinent  alternatives,  (v)  an 
analysis  of  the  alternatives  evaluated  by 
the  applicant  including  explicit  consid¬ 
eration  of  those  factors  listed  in  para¬ 
graph  (b)  (2)  (iv)  of  §  255.9  of  this  chap¬ 
ter,  (vi)  the  proposed  soxurce  of  the  non- 
federal  share,  (vli)  the  proposed  meth¬ 
od  and  timing  of  repayment  of  loan  as¬ 
sistance,  including  an  Itemization  of  rev¬ 
enue  soimces  from  which  repayment  will 
be  made  and  indication  of  any  revenue 
authority  granted  to  the  applicant,  (viii) 
projected  fineuiclal  statements  for  the 
first  five  years  of  operation  showing  in 
detail  revenues  and  expenses  of  the  pro¬ 
posed  rail  service,  (ix)  the  proposed 
method  of  financing  the  operation  of 
such  rail  services,  and  (x)  any  addi¬ 
tional  financial  or  supporting  data  as 
requested  by  FRA  or  the  Association: 

(7)  Satisfactory  written  assurance 
that  the  applicant  has  established  such 
fiscal  control  and  fimd  accoxmting  pro¬ 
cedures  as  may  be  necessary  to  assure 
proper  disbursement  of,  and  accounting 
for,  Federal  funds  paid  to  the  applicant 
under  section  403  of  this  Act; 

(8)  Written  evidence  that  the  appli¬ 
cant  has  authority  and  administrative 
jurisdiction  to  develop,  promote,  super¬ 
vise,  and  support  safe,  adequate,  and 
efficient  rail  services;  employs  or  will  em¬ 
ploy,  directly  or  hadlrectly,  sufficient 
trained  and  qualified  personnel;  and 
maintains  or  will  maintain  adequate  pro¬ 
grams  of  investigation,  research,  pro¬ 
motion,  and  development  with  provisions 
for  public  participation; 

(9)  An  opinion  of  the  counsel  for  the 
applicant  showing  that  he  or  she  is 
familiar  with  the  corporate  or  other  or¬ 
ganizational  powers  of  the  applicant  and 
that  the  applicant  has  the  authority  to 
apply  for  and  obtain  a  locm  for  ac(;pilsl- 
tion  or  modernization  or  both  of  the  rail 
properties  for  which  loan  as^tance  is 
sought  and  that  the  applicant  has  the 
requisite  authority  to  carry  out  actions 
proposed  in  the  application  and  to  as- 
stune  the  responsibilities  and  obligations 
created  thereby; 


(10)  Certlflcation  that  the  applicant 
Is  in  compliance  with  Title  VI  of  the 
Cfivll  Rl^ts  Act  at  1964,  78  Stat  252, 

42  U.S.C.  2000d  et  seq.  (“Civil  Rights 
Act") ,  and  aU  requirements  imposed  by 
40  CFR  Part  21,  Nondlscrlminatlan  In 
Federally-Assisted  Programs  of  the  De¬ 
partment  of  Transportatioa  (“Civil 
Rights  Regulations”),  and  other  perti¬ 
nent  directives,  and  that,  in  accordance 
with  the  Civil  Rights  Act,  the  Civil 
Rights  Regulations,  and  other  pertinent 
directives,  no  person  in  the  United  States 
shaU,  on  the  grounds  of  race,  color,  sex, 
religion,  or  national  origin,  be  excluded 
from  participation  in,  be  denied  the  ben¬ 
efits  of,  or  be  otherwise  svffijected  to  dis¬ 
crimination  under  any  Program  or  ac¬ 
tivity  for  which  the  applicant  receives 
loan  assistance  and  the  applicant  will 
promptly  take  any  measures  necessary 
to  effectuate  these  requirements;  and 

(11)  Such  other  information  as  the 
Administrator  may  require. 

(f)  Execution  and  Filing  of  Applica¬ 
tion.  (1)  Each  original  application  must 
bear  the  date  of  execution  and  be  signed 
by  the  chief  executive  officer  of  the  ap¬ 
plicant.  The  chief  executive  officer  re¬ 
quired  to  execute  the  application  shall 
execute  a  certificate  in  the  form  of  Ap¬ 
pendix  A  to  this  part,  (2)  Each  original 
application  and  certificate,  and  nine 
copies  thereof,  must  be  filed  with  the 
Administrator  of  the  *Pederal  Railroad 
Administration,  Department  of  Trans¬ 
portation,  400  7th  Street,  SW,  Washing¬ 
ton,  D.C.  20590,  provided,  however,  that 
any  exhibit  previously  filed  under  the 
State  Rail  Plan  or  under  an  application 
under  section  402  of  the  Act  need  not 
be  In  the  application  xmder  this  Part 
but  shall  be  referenced  therein. 

(g)  Review  and  Approval  of  Applica¬ 
tions.  Applications  for  loan  assistance 
must  be  submitted  to  the  Administrator 
for  .review  and  approval.  If  the  Admin¬ 
istrator  approves  an  application,  the  ap¬ 
plicant  will  be  notified  in  writing.  If  the 
Administrator  disapproves  all  or  part  of 
an  application,  the  applicant  will  be  no¬ 
tified  in  writing  of  the  reasons  for  such 
disapproval.  These  reasons  may  include, 
insi^ciency  of  the  application,  inctm- 
sistency  with  the  approved  State  Rail 
Plan,  or  insufficiency  in  the  amount  of 
available  funds. 

§  257.11  Loan  .4ssistance  Agreements. 

After  receipt,  review,  and  approval  of 
an  application  meeting  the  requirements 
of  §  257.9,  the  Administrator  will  direct 
the  Association  to  provide  loan  assistance 
for  acqnlsltioa  or  modemization  or  both 
under  section  403  of  the  Act.  Loan  assist¬ 
ance  will  be  provided  in  accordance  with 
loan  assistance  agrcentents  under  the 
Association’s  regulations  describing  Its 
iHxx:ediaes  for  such  assistaiiice. 

§  257.13  Record,  Audit,  and  Examine- 
don. 

(a)  Ekich  recipient  of  loan  assistance 
tinder  this  part  shall  keep  such  records, 
in  addition  to  those  required  by  the  Asso¬ 
ciation,  as  the  Administrator  may  pre¬ 
scribe,  Including  records  which  fully  dis¬ 
close  the  amount  and  dlsposltloai  by  the 
recipient  of  the  loan  assistance,  the  total 
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cost  of  the  project  or  undertaking  in  con¬ 
nection  with  which  the  loan  assistance 
was  used,  the  amount  of  that  portion  of 
the  cost  of  the  project  or  imdertaking 
supplied  by  other  sources,  and  such  other 
records  as  will  facilitate  an  effective 
audit. 

(b)  The  Administrator  and  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representa¬ 
tives  shall,  imtil  the  expiration  of  3  years 
after  completion  of  the  project  or  imder¬ 
taking  referred  to  in  paragraph  (a)  of 
this  section,  h^ve  access  for  the  purpose 
of  audit  and  examination  to  any  books, 
documents,  papers,  and  records  of  such 
receipts  which  in  the  opinion  of  the  Ad¬ 
ministrator  or  the  Comptroller  General 
may  be  related  or  pertinent  to  the  loan 
assistance  referred  to  in  such  paragraph. 

§  257.15  Waivers  and  Modifications. 

The  Administrator  may  upon  good 
cause  shown,  waive  or  modify  any  re¬ 


quirement  of  this  part  not  required  by 
law,  or  make  any  additional  require¬ 
ments  he  deems  necessary. 

Issued  in  Washington,  D.C.,  on  Jan¬ 
uary  13, 1976. 

Asaph  H.  Hall, 

Administrator. 

Appendix  A — Certificate 

The  following  Is  the  form  of  the  certifi¬ 
cate  to  be  made  by  each  person  signing  an 
application. 

(Name  of  Person)  certifies  that  he  or  she 
is  the  chief  executive  ofiicer  of  (Name  of 
Agency)  that  he  or  she  is  authorized  to  sign 
and  file  with  the  Federal  Railroad  Admin¬ 
istrator  this  application;  that  he  or  she  has 
carefully  examined  all  of  the  statements  con¬ 
tained  in  the  application  relating  to  (Name 
of  Agency) ;  that  he  or  she  has  knowledge  of 
the  matters  set  forth  therein  and  that  all 
statements  made  and  matters  set  forth 
therein  are  true  etnd  correct  to  the  best  of 


his  or  her  knowledge,  information  and  belief. 

(Date)  (Signature) 

Subscribed  and  sworn  to  bef^e  me  the 
_ day  of _ ,  19 _ 

Appendix  B 

By  order  dated  January  23,  and  supple¬ 
mental  order  dated  May  23,  1974,  (Ex  Parte 
No.  293,  and  Northeastern  Railroad  Investi¬ 
gation  (Definition  of  the  Midwest  and  North¬ 
east  Region)  ]  the  Commission  has  Included, 
in  addition  to  the  jurisdictions  specifically 
named,  the  foUowing:  (1)  Points  In  Ken¬ 
tucky  in  the  LouisviUe,  Kentucky,  Standard 
Metropolitan  Statistical  Area  as  used  in  the 
latest  national  census;  (2)  Points  in  Mis¬ 
souri  in  the  St.  Louis,  Missouri,  Standard 
Metropolitan  Statistical  Area  as  used  in  the 
latest  national  census;  and  (3)  Kewaunee 
and  Manitowoc,  and  the  Port  of  Milwaukee, 
Wisconsin. 

[FR  Doc.76-1421  Filed  l-15-76;8;46  am) 
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